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Fair and Balanced Views: The Pros and Cons of Selling Your Anesthesia Group

Mark Weiss, JD
The Mark F. Weiss Law Firm, a Professional Corporation

As my father used to say, “that's why they make chocolate
and vanilla ice cream.”

Translation from the slightly Bronx-inflected English:
Different people make different choices. What you think
is right for you in the context of a preference is right . . .
for you. But it's not necessarily right for someone else.

In no circumstance is that more true than in respect of
the existential guestion du jour, should you sell your
anesthesia group? [Note that the question is not binary,
as in “sell or remain as we are;" there are multiple
alternatives to a sale.]

Some authors provide a pointed answer to the guestion,
In the Summer 2019 issue of Sentinel, Scott |. Winikoff,
MD, an employee of one of the large multi-specialty
aggrepators, presented a sanguine paen to what he
painted as the benefits of "joining” a regional/national
anesthesia practice management company.

| suggest a more balanced approach for your
consideration, one devoid of rainbows and unicorns,

and with eyes wide open instead of eyes wide shut. That
approach (and full disclosure) is based upon the fact that
my own career is divided between my law practice,

inwhich | represent many completely independent
anesthesia groups that have zero interest in ever sell-
ing, and in which | counsel many groups in respect of
both sales and acquisitions; and my healthcara merg-
ers and acquisitions advisory firm in which we actively
seek the highest price and best deal terms for the sale
of medical groups. So, it might be said that | have two
horses in the race, and that they are sometimes run-
ning in opposite directions.

All Progress Starts With Telling The Truth

One certainly “joins” a club, the army, or a cult, but the
sale of an anesthesia group is just that, a sale. That's
the cold hard fact no matter whether the buyer is a
regional or national group, whether it's closely held,
funded through private equity, or publicly traded. A sale
involves an exchange of value: your ownership transfers
for money (and sometimes other consideration such as
stock). Yes, you might, following the conclusion of the
sale, become an employee of a large organization, but
an employer-employee relationship doesn't involve sing-
ing Kumbaya around the campfire. Rather, it involves
employment contracts which end, sometimes abruptly.

And last, despite what Dr. Winikoff describes, it is not
normally the case that the former owners of an
anesthesia group become employed at a higher level of
compensation following the closing of the transaction.
That's because the average anesthesia group has no
assets other than contractual rights which result in
cash flow that, after operating expensas, is nearly
completely exhausted by way of distributions to its
owner-physicians. All that such a group has to sell is a
portion of that cash flow which is restated for valuation
purposes as earnings. In other words, the EBITDA upon
which the valuation is calculated consists of dollars
taken away from funds otherwise available for
distribution to those physicians who will soon be
former owners.

Although it might, in a blue moon, be the case that the
acquirer has significantly higher rate payer contracts
driving higher compensation, it is likely not the case.
As yummy as it sounds, you cannot have your cake
and eat it too. So, make sure that the cake is

particularly delicious. .
continued on page 7

SENTINEL | The Pennsylvania Soclety of Anestheslologlsts Mewslatter




Fair and Balanced Views: The Pros and Cons of Selling Your Anesthesia Group

continued from page 6

Selling Puts Dollars, Potentially Lots of Them,
In Your Pocket

But | certainly want to be fair and balanced, even, to
the more jaded reader, if only because | represent
sellers and, with my investment banker hat an,
essentially broker sales, and there are certainly a
myriad of reasons for some groups to sell. Most of
those reasons are green and have pictures of Ben
Franklin on them.

Even if the purchase price s, financially, simply
prepayment of the present value of forgone future
dollars, it is, to the extent that it is paid in cash, cash
in your pocket at closing at capital gains rates. And,
depending upon how the sale is structured, there may
be other bites of the apple, additional payments, down
the line.

However, the sale considerations are complex and
multifactorial. At issue are not only the nature of the
buyer and of its offer, even as it's maximized by way of
an auction-like process among potential buyers, but
also your nature gua seller and the nature of

your group.

For example, the single shareholder of an anesthesia
group with 50 employed anesthesiologists, to whom the
entire purchase price would be paid, would certainly
analvze a sale far differently than would one physician
owner in a group of 50 anesthesiologists in which all 50
are equal partners.

Additionally, even in our 50 member equal partnership,
some physicians, generally those who are closer to
retirement, would evaluate a sale differently from thase
who are only a few years into practice. Your average
68-year-old owner who doesn't plan to practice for
more than a few years past the sale, if even for that
long, extracts true value. That might not be the case for
your average 34-year-old owner who plans on practicing
for another 30 years; his or her considerations are both
monetary and based on considerations of the changed
practice setting.

Selling Transfers Risk. True. But Not Always.
The notion of transferring risk isn't unique to the

sale of anesthesia groups. If you were selling a
manufacturing company, one of the benefits would
be extracting your cash now and not being subject to
the ongoing vagaries of various sorts of business and
financial risk. In anesthesia group terms, risks range
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from that of losing your major contracted hospital, to
Medicare-for-all, to the economy crashing, and so on.

But some risk remains, and you must

be cognizant of it.

Some entities in the market today are acquiring at very
high valuations but paying millions of it in stock. To
some, selling for part stock sounds sexy (tax free! . ..
appreciation!) but, by definition, it comes prepackaged
with risk. Certainly, it might appreciate, potentially by
way of the subsequent sale of the entire anesthesia
company to another entity, or to the public via an IPO.
But stock might depreciate or even become worthless.
And, bigger isn't always better. So-called efficiency isn't
the same as efficacy. Large groups are no less immune
to disasters such as losing hospital contracts than large
ships are immune to sinking. Heard of the Titanic?
Heard of Southeast Anesthesia Consultants?

Conclusion: “Sale” is Not an Event. It is a Process.

At its core, a “sale” Is a procsss,

not an event.

The process begins internally with an evaluation of
both the “truths” of your situation and your interest
in proceeding further. Some groups will never be
interested in selling; it's not in their DNA or there's
insufficient owner supporl. And, truth be told, some
groups can never be sold.

[t's not logical to simply be logical. Despite the fact that
10 out of 10 accountants would simultaneously yell
“selll,” there are many reasons divorced from pure [ogic
that influence the analysis. For example, is more
freedom more important than more money? |s a lower
sales price from “Company X" more valuable than a
higher sales price from “Company Y"?

If there's serious interest in pursuing a sale, bring on

an advisory team early on in the process. Self-help is a
non-fiction category, not an effeclive M&A strategy. Take
the steps to groom your group for sale, to sort and sift
potential buyers, to create an auction for the best deal,
which, counterintuitively to many, is not necessarily the
highest price. As in shopping for shoes, you're after the
right fit, not just today's style.

Mark F. Weiss is an attorney and investment banker
with a significant national focus on anesthesia groups.
He can be reached at markweiss@advisorylawgroup.
com and markweiss@steerindadvisors.com.
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LEGAL UPDATE

Anesthesia Medical Necessity Fraud: Difference of Opinion or False Claim?

By: Charles 1. Artz, Esq.

PSA General Counsel

Medical necessity in the practice of medicine

I5 usually subjective. The physician determines

what the patient needs given the patient’s unigue
clrcumstances, conditions and diagnoses. It is a
“judgment call,” like balls and strikes in a8 major
league baseball pame. Using that analogy, one would
think medical necessity is not subject to challenge
and could never be the basis for fraud.

| have repeatedly argued that where a mere
difference of opinion exists and a physician made a
good faith effort to provide treatment in the context
of the patient's presenting symptoms and diagnostic
test results, it could never be fraud subject to the
draconian sanctions under the federal False Claims
Act (“FCA™).

That changed over the years whean cases were
prosecuted against, for example, cardiologists who
performed a stent procedure on any patient that had
& heartbeat, and ophthalmologists who did cataract
SUrgery on every patient with eyeballs and a little bit
of cloudy vislon,

Several federal court decisions held that a physician
could not violate the FCA because a mere differance
of opinion made it impossible for the physician to
intentionally or recklessly violate federal health care
program medical policies and billing rules, Three
federal court cases published in the last several
maonths, however, suggest the landscape is changing.
This article will summarize those cases and provide
ome important guidance for PSA members.
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The first case involved alleged anesthesia

medical necessity fraud. In LS. ex rel. Wollman v.
Massachusetts General Hospital, the whistleblower
was a treating anesthesiologist at Mass General. She
alleged the defendants fraudulently billed Medicare
and Medicald for overlapping and concurrent
surgeries In which a teaching physician performed
two or three surgical proceduras that requlired
patients io be under anesthesla at the same time.

The whistleblower asserted that, in violation of
Medicare regulations, teaching surgeons in Mass
General's orthopedic surgery department routinely
left patients who were undergoing surgery alone with
residents and fellows in arder to conduct concurrently
scheduled surgeries, and they did so without
identifying another gualified teaching physician who
would be immediately available in the event of an
emergency and without keeping proper records.

The whistleblower contends this practice resulted in
patients being under anesthesia for extended,
medically unnecessary periods.

Mass General and the other defendants filed a Motion
to Dismiss. The court refused to grant the Motion to
Dismiss, and will allow the fraud case to continue.
With respect to the anesthesia alleged fraud, the
court held as follows:

1. Medicare relmburses anestheasia practitioners for
"anesthesia time,” which is defined as “the period
during which an anesthesia practitioner is present
with the patient.”

2. Anesthesla time “starts when the anesthesia
practitioner begins to prepare the patient for the
anesthesia services in the operating room or an
equivalent area and ends when the anesthesia
practitioner is no longer furnishing anesthesia
services ta the patient, that is, when the patient
may be placed safely under post-operative care.”

3. Medicare excludes from coverage any claims for
progedures that are not reasonable and necessary
for the diagnosis or treatment of illness and njury.

4. The defendants may have violated the Medicare
billing rules and submitted false claims to Medicare
because the surgical practices resulted in
medically unnecessary prolonged anesthesia.

This is the first False Claims Act case | have seen
cantinued on page 15
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An Update on the ‘Company Model’ and Other Anesthesia Kickback Schemes

Mark Weiss, JD

The Mark F. Weiss Law Firm

Kickbacks In healthcare are rarely (but not never)
as blatant as an envelope of cash passed under the
table. But they do exist in many forms and settings.

When asked why he robbed banks, the notorious
criminal Willie Sutton repuiedly responded, “Because
that's where the money |s.” Referring physicians,
guite often but nol always the owners of facilities,
and facilities themselves, might seek a share of
anesthesia fees for the same reason. But instead of
using & gun, they turn to less violent but still violative
devices, one of which is the so-called “company
madel” of anesthesia services. Others include
guestionable management services deals and
expense-shifting arrangements.

Warning: Unlike a bank robbery, the compliance
issues cut both ways. The intentional submission to
kickback demands Is a crime. So, too, are schemes
in which anesthesia providers propose kickbacks to
obtain referrals.

The Key Compliance lssue

The federal anti-kickback statute (AKS) prohibits the
offer of, demand for, payment of, or acceptance of
any remuneration for referrals of patients whose care
is covered by federal healthcare programs such as
Medicare, Medicaid and Tricare (among many others).

There are exceptions, known as "safe harbors,” that
describe certain arrangements not subject to the AKS
because they are unlikely to result in fraud or abuse.
The ability to fit within a safe harbor is voluntary. In
other words, the failure to gualify for a safe harbor is
not fatal for the parties to the arrangement; rather, a
detailed analysis of the statute itself and of the facts
of the deal is then required.

The specialized body of knowledge mandates
both self-regulation of the profession and a

fiduclary relationship to patients.

Company Model Arrangements

In its most direct form, the company model involves
the formation, by the surgeon-owners of an
ambulatory surgery center (ASC), of an anesthesia
services company to provide all of the anesthesia
services for the center.

In the typical scenario, prior to the formation of

the company, all anesthesia services were provided
by anesthesiclogists, alone or in concert with CRNAs,
either for their separate accounts or for the account
of their anesthesia group. After the formation of the
company, the anesthesiologists and CRNAs

are employed or subcontracted by the company,

with a significant share of the anesthesia fee

being redirected to the company model's owners,
the surgeons.

cantinued on page 10
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continued from page 9

There are other variants of the model, such as

that in which the facility itself directly employs the
anesthesia providers or controls the company that,

In turn, employs them. However, for purposes of this
discussion, the issues are relatively the same. For
that reason, we'll use the surgeon-owned “anesthesia

company’’ as the avatar for a company model scheme.

Broad OIG Guidance

Twa fraud alerts Issued by the Office of Inspector
General (OIG) of the Department of Health and
Human Services, the agency charged with regulating
and enforcing the AKS, are applicable to the analysis
of company model deals; Its 1989 Special Fraud
Alert on Joint Venture Arrangements, which was
republished in 1994, and a 2003 Special Advisory
Bulletin on Contractual Joint Ventures.

Note that the term "joint venture,” as used by the 0IG
in the alerts, is nat limited to the creation of a legal
entity; rather, it covers any arrangement, whether
contractual or invalving a new legal entity, between
parties in a position to refer business and those
providing items or services for which Medicare or
Medicaid pays.

Although each alert illustrates the OIG's regulatory
posture, the 2003 Special Advisory Bulletin is
particularly on point in connection with analyzing
company model structures. In it, the 0IG focuses
on arrangements in which a healthcare provider
in an initial line of business (for example, a
surgeon) expands into a related business (such

as anesthesiology) by contracting with an existing
provider of the item or service (anesthesiologists
or CRNAs) to provide the new item ar service 1o the
owner's existing patient population.

The 2003 Special Bulletin lists some of the commaon
elements of these problematic structures in general.
Neither of the alerts are anesthesia-specific (or, for
that matter, specific to any medical specialty). In the
points that follow, | have substituted words such as
“surgeon” and “anesthesiologist,” all in brackets, for
the broader terms used by the OIG.

The surgeon expands into [an anesthesia business]
that is dependent on direct or indirect referrals

from, or on other business generated by, the
owner's existing business [such as the surgeon's
practice or ASC].

The surgeon does not operate the [anesthesia)
business-the [anesthesiologist] does-and does nat
commit substantial funds or human resources 1o it.

Absent participation in the joint venture, the
[anesthesiologist] would be a competitor [of the
surgeon's anesthesia company]. providing
services, billing and collecting [for the
anesthesiologist's own benefit].

The [surgeon] and the [anesthesiologist] share in
the economic benefit of the [surgeon's] new
|anesthesia] business.

The agdregate payments to the [surgeon] vary
based on the [surgeon’s] referrals to the new
|anesthesia] business.

Advisory Opinion 12-06

The 0IG's first direct pronouncement on the propriety
of the company model came in June 2012, when it
issued Advisory Opinion 12-06. The anesthesia group
requesting the opinion presented two allernative
proposed scenarios, one a management fee deal and
the other a company model structure

In the proposed company model structure, the
surgeons, or their ASC, would set up an anesthesia
company to hold the exclusive anesthesia contract
at the ASC. The anesthesia company would engage
the anesthesia group at a negotiated rate as an
independent contractor to provide the actual
anesthesia care and certain related services.

The anesthesia company would retain any profit.

In its Opinion 12-06, the 0IG stated that no safe
harbor was available in respect of the distributions
that the surgeons would receive from their anesthesia
company. The ASC investment safe harbor does not
apply to protect distributions of anesthesia profits.

Even if the safe harbor for payment to employees
applied, or if the safe harbor for personal services
contracts applied, those safe harbors would protect
payments to the anesthesiologists. But they would

continued on page 11
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continued fram page 10

not apply to the company mode! profits that would be
distribuled to the surgeons, and such remuneration
would be prohibited under the AKS if one purpose of
the remuneration is to generate or reward referrals for
anesthesia services.

Because, as mentioned above, the failure to gualify
for a safe harbor does not automatically render an
arrangement a violation of the AKS, the 0IG then
turned to an analysis pursuant to the 2003 Special
Advisory Bulletin and found that the physician- owners
of the proposed company medel entity would be in
almost the exact same position as the suspect joint
venture described in the bulletin: that is, in a position
to receive indirectly what they cannot legally receive
directly-a share of the anesthesiologists' fees in
return for referrals.

Therefore, the 0IG stated that the proposed company
model venture could potentially generate prohibited
remuneration under the AKS, and the OIG potentially
could impose administrative sanctions on the
requester. In other words, the 0IG declined to approve
the arrangement.

Advisory Opinion 13-15

On November 12, 2013, the OIG released Advisory
Opinion 13-15 dealing with a situation closely akin
to a “company model” deal. [Note to reader: In full
disclosure, the author was counsel to the anesthesia
group in its request for Advisory Opinion 13-15.]

Underlying 13-15 was a proposed arrangement
whereby a psychiatry group performing
electroconvulsive therapy (ECT) procedures at a
hospital would capture the difference between
the amount it collected for anesthesia for ECT
patients and the per diem rate it would pay to the
anesthesia provider.

Initially, an anesthesia group held the exclusive
contact to provide all anesthesia services at a hospital
(Hospital). Then, in late 2010, a psychiatry group with
a practice centering on performing ECT procedures
relocated to the Hospital. “Dr. X,” board certified in
both psychiatry and anesthesiology, is one of the
psychiatry group's owners.

In 2011, the anesthesia group began negotiating with

the Hospital for the renewal of its exclusive contract.
The Hospilal demanded an initial carve oul: Dr. X
would be allowed to independently provide anesthesia
services to ECT patients.

The following year, when negotiating the 2012
renewal, the hospital demanded amendments to
the carve out pravigion: v Dr. X would be allowed
o provide anesthesia services to ECT patients and
the anesthesia group would be required to provide
coverage for Dr. X

¢, Pursuant to what was called the "Additional
Anesthesiologist Provision," the psychiatry group
wolld determine if an additional anesthesiologist
was needed for ECT anesthesia. If so, the anesthesia
group would negotiate to provide those services, If
the anesthesia group and the psychiatry group did
not come to terms, then the psychiatry group or Dr. X
could contract with an additional anesthesiologist.

Subsequently, the psychiatry group informed the
anesthesia group that an additional anesthesiologist
was needed. The parties began negotiating. Under
the proposed arrangement presented Lo the OIG, the
anesthesia group and the psychiatry group would
enter into a contract pursuant to which the anesthesia
group would provide the additional ECT anesthesia
services. The anesthesia group would reassign to

the psychiatry group its right to bill and collect for

the services. The psychiatry group would pay the
anesthesia group a per diem rate. The psychiatry
group would retain the difference between the amount
collected and the per diem rate.

01G's Analysis

The QIG has stated on numerous occasions that the
apportunity to generate a fee could canstitute illegal
remuneration under the AKS even if no payment is
made for a referral. Under the proposed arrangement,
the psychiatry group would have the opportunity to
generate a fee egual to the difference between the
amount it would bill and collect and the per diem rate
paid to the anesthesiclogists.

The OIG found that the proposed arrangement would
not qualify for protection under the AKS's safe harbor
for personal services and management contracts.
That safe harbor protects only payments made by

a principal (here, the psychiatry group) to an agent

continued on page 12
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cantinued from page 11

(here, the anesthesla group); no safe harbor would
protect the remuneration the anesthesia group
would provide to the psychiatry group by way of the
discountbetween the perdiem rate their group would
receive and the amount that the psychiatry group
would actually collect.

Because failure to comply with a safe harbor does
not render an arrangement per se illegal, the 0IG
then analyzed whether, given the facts, the proposed
arrangement would pose no more than a minimal
risk under the AKS.

The OIG fiatly staled that “the proposed arrangemernl
appears to be designed to permit the psychiatry
Eroup to do indirectly what it cannot do directly; that
is, to receive compensation, in the form of a portion
of the anesthesia group's revenues, in return for

the psychiatry group's referrals of patients to the
anesthesia group for anesthesia services.”

The 0IG concluded that the proposed arrangement
could potentially generate prohibited remuneration
under the AKS and that the OIG could impose
administrative sanctions in connectlon with the
propased arrangement. In other words, the QIG
declined to approve the arrangement.

Advisory Opinion 13-15 demonstrates a fact lost to
many when discussing company model deals: they
generally do nat fit into an available safe harbor-elther
the personal services and management contract safe
harbor or the employee safe harbor, Not only is this
because payment is not set in advance and will vary
with the value or volume of referrals, but even more
fundamentally, because those safe harbors apply only
to payments from the principal to the agent, [not to
payments, that is, remuneration, from the agent to
the principal. In 13-15, the discount that permits

the referral source to profit from the arrangemant

is remuneration to the principal.

Secand, although failure to fit within a safe harbor
is not ipso facto fatal, the OIG has again illustrated
that being put in @ position to prefit from one's
referrals ralses significant concerns of prahibited
remuneration-that is, of violation of the AKS. Note
that payment of so-called “fair market value,” the
supposed holy grail of anti-kickback analysis, (s not
& panacea. Deals that place the referral maker in

the position of profiting frorm its referrals are highly
suspicious even in the face of valuation studies
and valuation opinions.

The Bottom Line on the Company Model
The term "company moadel” is an industry descriptor
of certain types of arrangements. it's not the case
that any specific law or regulation makes. in blanket
fashion, company model deals (llegal.

In similar fashion, although they give great insight
into the minds of the federal enforcers of the AKS,
that is, of the DIG, advisory opinions themselves

are binding only on the specific requestor, As such,
courts do not defer to the opinions as creating any
sort of precedent. The AKS is a criminal statute, and,
as such, Intent to provide/accept remuneration to
induce referrals must ha proven. That means thal the
analysis is highly fact-specific.

In similar fashion, when an alleged company model
scheme underlles a federal False Claims Act (i.e.,
whistleblower) lawsuit, specific facts relating to the
kickback-tainted claims for payment must be pleaded
with particularity, although there is some variance
among the federal court circuits as to the required
degree,

For example, in 2017, the False Claims aclion
brought by the Florida Society of Anesthesiologists
against a number of surgeons and facilities based
on allegations of company model arrangements
(U.S. ex rel.

Florida Society of Anesthesiclogists v. Chaudhry) was
dismissed after the Florida Society failed three Umes
to plead sufficlent facts to withstand the defendants’
attack on its pleadings.

The bottom |line Is that each arrangement within the
rubric of the company model must be scrutinized
extremely carefully. The "chance” of criminal
conviction, or of civil judgment on the False Claims
front, may be low, but the criminal penalties (jail time,
civil monetary penalties, exclusion Trom participation
In federal healthcare programs) and trebled civil
damages Judgments are high. Low odds times high
penalties equal high risk.

continued on page 13
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cantinued from page 12

Management Services/Expense- Shifting
Arrangements

Let's turn to another categary of often-seen,

highly questionable arrangements: the imposition
of management fees or other expenses on the
anesthesia providers, or, as lllustrated by the return,
below, 10 Advisory Opinion 12-08, to the proposed
offer to pay such fees.

Back to Advisory Opinion 12-06

As you'll recall from the discussion above, the
anesthesla group requesting Advisory Opinion 12-
06 presented a second seenario, one invelving a
management fee arrangament. In that arrangeament,
the anesthesiologists would not meld into a company
model structure. Instead, the existing anesthesia
group would continue to serve as the ASC's exclusive
provider of anesthesia services. And accordingly,

the grolp would continue to bill and callect for its
own account,

However, the group would begin paying the ASCs

for “management services,” including preoperative
NUrsing assessments; adequale space for all of the
group's physiclans, including their personal effects;
adequate space for the group's physicians’ materials,
including documentation and records; and assistance
with transferring billing documentation to the group's
billing office.

Although both Medicare and private payers set their
reimbursement to the ASCs taking into account the
expenses of the type included within the management
fee, the ASCs would continue to bill Medicare and
privale payers in the same amaunt as currently

billed. The management fee would be at fair market
value and determined on a per patient basis. No
management fee would be charged in connection

with federal healthcare program patients.

Consistent with its longstanding viewpaint, the 0IG
found that carving out federally-funded patients was
ineffective to remove the proposed arrangement from
within the purview of the AKS, because the payment
of the fee in connection with private payers would
influence the decision to refer all cases, thereby not
reducing the risk that their payment is made to Induece
the referral of the federally-funded nnes.

The 0IG stated thal the AKS seeks 1o ensure that
referrals will be based on sound medical judgment.
and competition for business based on guality and
convenignce, instead of paying far referrals. But

under the management fee proposal, the ASCs would
be paid twice for the same services: by Medicare or by
the private payer via the facility fes, and then also by
the anesthesiologists via the management fee. That
double payment could unduly influence the ASCs to
select the requestor as the ASCs' exclusive provider of
anesthesia services, Therefore, the 01G concluded that
the management fee arrangement could potentially
generate prohibited remuneration under the AKS, and
that the OIG potentially could Impose administrative
sanctions on the requestor.

Sweel Dreams

In August 2018, the U.5. Attorney for the Middle

District of Georgla, joined by Georgla's Attorney General,
announced a civil settlement with a series of anesthesia
businesses collectively known as Sweet Dreams MNurse
Anesthesia (Sweet Dreams).

In that settlement, Sweet Dreams agreed to pay
$1,034,416 to the U.S. government and $12,078.79
to the State of Georgia to resolve allegations that it
violated (due to underlying AKS violations) the False
Claims Act and the Georgla False Medicaid Claims Act.

Sweet Dreams was alleged to have entered Into
amangements with ASCs to provide the facilities

with free anesthesia drugs in exchange for exclusive
anesthesia agreements. Like the elements of the
"management services” that the requestor anesthesia
group propased to provide to the surgery center in
Advisory Opinion 1206, anesthesia drugs are a part
of the expenses covered by the facility fees paid by
Medicare, Medicaid and other payers.

By either providing the drugs itself, or reimbursing the
ASCs for the cost of drugs, an anesthesia group puts
itself in the position of providing what is essentially
double payment to the ASC: once from the anesthesia
group and once from Medicare or the other payer.
That double payment could unduly influence the ASC
1o select the group as the ASC's provider.

The allegations announced in connaction with tha
Sweet Dreams settlement were, for the mast part,
similar to commonly observed kickback demand/offer
situations: the demand or offer to provide personnel ta
work in the ASC, the provision of drugs, the provision
of supplies, the provision of anesthesia machines and
so on. However, another allegation may be one of a

coftinued on page 14
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continued from page 13

kind: That they agreed, through an affiliate, to fund
the construction of an ASC in exchange for contracts
as the exclusive anesthesia provider at that and a
number of other ASCs.

Southern Crescent Anesthesiology

We've all probably seen them: unpaid medical
directorships. Yes, sometimes they're demanded by a
facility, from ASCs to hospitals, as a part of the "deal”
for an exclusive contract. And sometimes they're
offered by the anesthesia group to induce the facility
to choose it as the exclusive provider,

But free isn't always free. Sometimes it costs millions,

as in the 2018 settlement of allegations that CRNA
David LaGuardia {LaGuardia) and his anesthesia
entitles Southern Crescent Anesthesiology, PC (SCA)
and Sentry Anesthesia Management, LLC (Sentry)
provided a free medical director to an ASC.

The portion of the settlement allocated to the free
directorship wasn't specifically disclosed, because it
was part of an overall $3.2 million settlement paid to
the federal government by a medical practice (Georgia
Bane & Joint}, an ASC (Southern Bane & Joint, aka
Summit Orthopaedic Surgery Center) and La Guardia,
SCA and Sentry that also resolved allegations that
Georgia Bone & Joint and LaGuardia submitted false
claims to Medicare for non-FDA approved prascription
¢rugs purchased outside the L.S.

The Bottom Line on Management Services/
Expense-Shifting Arrangements

Althaugh on the first level, they might appear to be
commercially reasonable, arrangements by which
anesthesia groups provide anything of value to or
far a facility in connection with the right to provide
services to patients is fraught with AKS danger. This
is true whether Lhe ilems or services are demanded
by the facility or a surgeon ... or offered by the
anesthesia group. Same issue. Same bottom ling.
Same potential crime.

Just as in connection with the company mode/
arrangements discussed above, the legal issues

are highly complex and invelve compliance with &
criminal law statute, the AKS. Anyone canfronted by,
or designing, an arrangement that potentially violates
the AKS must obtain counsel well versed in the
issuas,

At least one highly competitive residency
program ls now owned by a venture
capital firm where compensation during

training Is provided mainly in the form

of “loans”.

Last, but not least, in answer to the question | suspect
lurks in the minds of readers ("How will | ever get
caught?”), it pays to know that many cases come 1o
light as the result of whisteblowers, whether aclual
whistleblowers under the FCA or just those who “drop
ihe dime” hy contacting the OIG or other federal or
state authorities 1o repoit what they think mignt be a
crime. You have to pay attentlon to the fact that many
whistleblowers are insiders, including physicians and
medical group or facility employees.

Whistlehlower Adam Nauss, who worked with Sweet
Dreams far several years, received a portion of the
settlement. So, too, did whistleblower Sharon Kopko,
the former practice administrator at Georgia Bone &
Joint and Summit Surgery Center.

Ficture each of your employees and colleagues with
a whistle around their nech.

Mark F, Welss, JD, is an attorney who specializes in
the business and legal issues affecting physicians
and physician groups on a national basis. He served
as a clinical assistant professor of anesthesiology
at USC Keck School of Medicine and practices with
the Mark F, Weiss Law Firm, a firm with offices in
Dallas, Texas and Los Angeles and Santa Barbara,
California, representing clients across the country.
He can be reached by email at markwelss@
advisorylawgroup.com.
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continued from page 8

invalving allegations of fraudulent anesthesia services
In terms of medical necessity noncompliance.

Two other federal court decisions helding physicians
can be liable under the FCA for medical necessity
violations are also important to consider. In U.S. ex
rel. Tra v. Fesen/Hutchinson Clinic, a whistleblower
(who worked as a clinical oncology pharmacist at the
medical oncology clinic) filed an FCA lawsuit alleging
that a physician and the clinic violated the FCA by
submitting medically unnecessary claims to Medicare
and TRICARE.

In U.S. ex rel. Dildine v. Pandya, the former office
manager of an ophthalmology practice filed a
whistleblower lawsuit under the FCA against the
ophthalmaologist and the ophthalmology practice.
The alleged false claims involved surgical and laser
procedures, diagnostic tests, and office visits.

The federal courts' impartant legal holdings can be
summarized as follows:

1. Medical necessity fraud can be asserted under the
"express false certification” FCA theory based upon
the following:

The Medicare Act, which vaguely defines medical
necessity as “services that are reasonable and
necessary for the diagnosis or treatment of
iliness or injury or to improve the functioning of a
malformed body member”;

The Medicare Manual, which states that drugs are
covered only if they are reasonable and necessary
for the diagnosis or treatment of the iliness or
injury for which they are administered according to
accepted standards of medical practice;

The Medicare documentation standards, which
require medical records to confirm medical
Necessity;

The CMS-1500 Form, which requires physicians to
certify that “the services on this form are medically
necessary”;

The Medicare Contractor's Local Coverage
Determination, which states that drigs must be
used as set forth in certain compendia ratings; and

The practice's own policies which stated that they
would follow Medicare guidelines.

2. Medical necessity fraud s a viable claim under the
“express false certification” theory because of the
certification statement contained on the back of
the CMS-1500 Form.

3. Failure ta provide medically necessary treatment
was material to the government's decision to pay
the claims. Materiality was established because the
physician treated patients with medications that were
not medically appropriate based upon the compendia
&nd standard induslry practices, and because some
patients were treated too long. Editorial note: The
court relied on the Medicare Manual, LCDs and
industry guidelines to establish medical necessity
fraud even though they are not “the law.”

4. The court held that a physician’s certification to the
government that a procedure is reasonable and
necessary is false under the FCA if the procedure
was not reasonable and necessary under the
government's definition of that phrase. Editorial
note: In that case, the provider performed a
high number of procedures; the procedures
violated industry and hospital guidelines; other
physicians objected to the practice; audits
showed that the guidelines were violated;
and the provider represented that they were
performed on other indications, none of which
constitute the government's legally binding
definition of medical necessity.

5. The U.S. ex rel. Tra case did not involve a subjective
difference of medical opinion, which another federal
court found to be not actionable under the FCA.

6. The government relied on Medicare National Coverage
Determinations ("NCDs") to establish medical
necessity violations. The U.S. Department of Justice
recently published a document prohibiting DOJ
Iitigators from using such “sub-regulatory” guidelines
to establish civil fraud liability. Nevertheless, the
federal court held that it doesn't matter that the
government failed to adequately define “reasonable
and necessary,” and no other case law was cited ta
support the exclusion of a Medicare NCD. Instead, the
court held that NCDs can be considered substantive
rules to establish fraud, and the physician cannot
avoid liability by merely contending that NCDs are
nonbinding as a matter of law.

7. The court also stated: "Moreover, based on the
language of the DOJ Memarandum itself, the
courl cannol conclude that the DOJ Memorandum
precludes these claims.” Editorial note: It is
remarkable that a federal court judge would allow
use of nenbinding, sub-regulatory guidance to
establish potential fraud liability when the DOJ
litigators themselves are not supposed to do so.

8. A physician’s latitude in medical judgment does not
nullify the allegations of false claims.

continued on page 16
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