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	 It was a Tuesday. 3:27 pm to be exact. 
I was in the conference room. That’s 
when the negotiation walked in.
	 Negotiations are not events. 
Metaphorically speaking, they are living, 
breathing things. They may be rela-
tionships, but at a minimum, they are 
processes. There are no exact rules for ne-
gotiation no matter what I or the authors 
of the over 20,000 books on the subject 
available from Amazon might tell you, 
no more than reading 20,000 diet books 
alone will actually make you lose weight.
	 There are, however, some core princi-
ples, some art and some psychology that 
I’ve observed, collected and utilized over 
the course of the past 30+ years in nego-
tiating deals with opposites as diverse as 
nuns in black habits to executives from 
multibillion-dollar public companies in 
pinstripe suits. I’ll share a few of them 
with you. As they say, take my comments 
“for checking.”
	 A few more things before you dig in. 
	 This is not an article on specific ne-
gotiation tactics. Neither is it an article 
on a specific type of negotiation, say for 
an exclusive contract with a six-hospital 
system, or for the sale of your anesthe-
sia group, or for flipping on its head the 
company model arrangement those gas-
troenterologists are imposing on you if 
you want to extend your relationship 
with their ASC. 
	 Instead, it’s an article on a few of 
the overriding principles for you to take 
into account in connection with any 
negotiation. And, it’s written from the 
perspective of helping you understand 
why some negotiations succeed, but 
others fail.
	 Let’s get started.

Principle No. 1 — The Good, 
the Bad and the Ugly

	 No baseball player bats “a thousand” 
(1,000) in baseball parlance. In fact, the 
player with the highest career batting 
average, Ty Cobb, batted .366 over a 24-
season career. In other words, he didn’t 
get a hit 2/3 of the time.
	 In similar fashion, over time, no an-
esthesia group successfully closes every 
deal they approach.
	 The cold hard fact is that in some 
negotiations, “the good” succeed, others, 
“the bad” fail for reasons that may or may 
not have been preventable, and others, 
“the ugly” were set up so that they were 
never going to be permitted to succeed.
	 For some readers, this may appear 
to be a strange place to start. But, if you 
think about it, it’s the only place to start 
because it drives home a point that is es-
sential for your overall success: although 
the good and the bad start off the same 

and take time to understand, the ugly are 
easier to spot, that is, if you keep your 
eyes and ears open, and perhaps, also, 
your nose.
	 The poster child for the ugly is the 
hospital administrator who drags out 
discussions of the renewal of an exclusive 
contract, perhaps mentioning an RFP, 
perhaps telling you that administration 
needs more time to think about it, but all 
the while dragging you out. Other plans 
are likely being made, plans that don’t in-
clude you.
	 Does the process itself smell bad, 
even before any terms are discussed? If 
so, you have a very short time period in 
which to use whatever leverage you have. 
Which, obviously, means being able to 
realistically threaten that you will walk, 
now. 
	 Understand that sometimes things 
are set up so that you will fail. 
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Principle No. 2 — Always Have 
an Alternative

	 If your contracting opposite knows 
that you need, really need the deal, you 
have ceded power. Sure, you might close 
the deal, but on what terms?
	 Think, for example, of the situation 
in which an anesthesia group contracts 
with one hospital only. When the con-
tract comes up for renewal, the hospital 
administrator knows that your group’s 
very existence turns on the renewal of 
the contract. Many CEOs will use that to 
the hospital’s advantage. Few anesthesia 
group leaders are willing to call their bluff.
	 Spread your wings. No matter what 
you are negotiating, always have alterna-
tives, not just because it’s a good thing 
to do on its own, but because it will give 
you negotiating strength. As in the story 
of the chicken and the pig who plan what 
to make for breakfast and decide on ham 
and eggs, you want to be like the chicken, 
that is, involved in the process, and not 
like the pig, who’s forced to be fully com-
mitted, to its detriment. 
	 Yes, it might take time to develop al-
ternatives. If you didn’t start three years 
ago or three weeks ago, start now. You will 

be behind, but waiting until three years 
from now will only make things worse.

Principle No. 3 — Begin Early 
and Don’t Fool Yourself

	 Start strategizing early, way before 
any formal negotiation takes place.
	 As the physicist Richard Feynman 
quipped, “the first principle is that you 
must not fool yourself—and you are the 
easiest person to fool.” 
	 So, begin with telling the truth. The 
truth of your situation. The truth of your 
strengths. The truth of your weaknesses. 
The truth of your alternatives. The truth 
of everything. Then fix what you can and 
understand that the rest might be used 
against you and be ready for it. 
	 Just don’t fool yourself.

Principle No. 4 — Know 
What Class of Deal Are You 
Negotiating

	 Deals often go afoul as a result of 
misunderstanding what class of deal is 
being negotiated.
	 I divide contracts into two major 
classes, Transactional Contracts™ and 
Relationship Contracts™.

	 Transactional Contracts™ are ones 
in which the parties negotiate for a deal 
which, essentially, terminates as of the clos-
ing. For example, think about the purchase 
of a car or the purchase of a house. The 
parties trade consideration and part ways.
	 But many of the deals that anesthe-
sia groups negotiate are Relationship 
Contracts™,  situations in which the clos-
ing of the deal is the start, not the end, of 
the relationship. 
	 Each class of agreement requires a 
different strategy. Know what you are 
negotiating.

Principle No. 5 — Understand 
What Negotiation Is

	 It’s easiest to understand this point in 
the context of negotiation for the renewal 
of an exclusive contract.
	 Physicians inexperienced in busi-
ness often mistakenly regard hospital 
negotiation as a formal process separate 
from day-to-day activities at the facility. 
When at the facility, they are on their 
way to render patient care or are headed 
back to the department office or out the 
door. Hallways are not negotiation tables. 
For many physicians, location is a factor 
in negotiation—the physical context con-
trols the question of whether or not there 
is intended content.
	 To a hospital administrator, someone 
who regularly negotiates as a part of his 
or her job, all discussions with contract-
ing parties, whenever and wherever, 
are part of the negotiation process. The 
administrator’s office, the board room, 
the washroom or the hallway, even the 
check-out line at the local market, are all 
simply locations—and to him or her, lo-
cation is not important; it is content, not 
physical context, that controls.
	 Because you can count on the fact 
that hospital administrators are not 
going to change their perception of the 
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immateriality of physical location to ne-
gotiation, it’s incumbent on physicians to 
learn this lesson and learn it well. 
	 Any communication with, or within 
earshot of, an administrator is a part of 
the negotiation process. Plan what you 
and any member of your group is going 
to do and say, not just reactively, but pro-
actively, as well. 
	 Stick to the plan. Everywhere.

Principle No. 6 — Be Detached

	 Negotiation requires detachment 
from the outcome. It is next to impos-
sible for you to be detached from your 
own deal. Bring in experts to conduct the 
negotiation. 
	 If you are not detached, fear of losing 
the deal and the ease of confusing the deal 
with an attack on your own ego often de-
stroy the ability to come to terms. That’s 
the case whether it’s your own fear and 
your own ego or that of other members of 
the group.
	 I’m not telling you not to be involved 
as part of the team in a combined effort, 
but you should not be the face of your 
own negotiation.

Principle No. 7 — Understand 
Yourself

	 What do you actually want? 
	 In other words, what is the specific 
goal of the negotiation? Why?
	 How realistic are those goals? What 
are your alternatives, both in terms of 

satisfying your actual needs and in terms 
of less satisfactory but still acceptable 
outcomes? What is your fallback position 
and what is your bottom line? What is the 
market? How well do you understand it?
	 In addition to addressing this issue 
from the 50,000-foot level, that is, in con-
nection with the entire negotiation, you 
need to do similar thinking in connec-
tion with each meeting and conversation 
with the other side. 
	 Lack of understanding of what you 
want and why you want it cut off poten-
tial routes for solving impasses, can lead 
to selling yourself short, and to bad and 
blown deals. You have complete control 
over this aspect of negotiation. Use it to 
your advantage.

Principle No. 8 — Understand 
The Other Side

	 What does the other side want? And, 
even more so, why do they want it? And, 
as to “why,” remember that there’s the 
reason...and then there’s the real reason. 
The more you work on this, the more 
likely you are to see other opportunities 
and strategies to bridge impasses. 
	 Understanding the other side plays 
out on multiple levels. There’s the level 
of the entity that’s involved on the other 
side of the negotiation, the hospital, for 
example. And, there’s the level of the in-
dividuals representing that other side, 
such as the hospital CEO.
	 Build deep profiles of both levels. 
Embarrassingly deep. To be fully pre-
pared, you need to spend hours and 
hours, sometimes even weeks, to ferret 
out the details that underlie the incen-
tives that drive both the opposite party 
and the people negotiating for it.
	 And remember that the incentives of 
the people on the other side often differ 
from that of their employer or principal. 
	 Incentives are often at the root of 
what appears to be wacky positions 
and wacky decisions. It explains why a 
CEO will scuttle a favorable deal for her 

employer when it’s at odds with the met-
rics behind her bonus. It explains deals 
based on a short-term world view versus a 
long-term one. It explains borderline (and 
over-the-borderline) illegal behavior.

Principle No. 9 — Be Prepared. 
Then Prepare Some More.
	 Let’s revisit baseball and batting 
champ Ty Cobb, mentioned above. 
	 In baseball, there’s spring training, 
and there’s also practice, practice and 
more practice in between, and prior to, 
games. How many thousands of hours of 
practice does a star batter devote to his 
handful of minutes at bat each game? It 
makes all the difference in his career.
	 Why do you think that negotiating a 
deal for your anesthesia group is any dif-
ferent? It’s not.
	 There are hours, days, weeks and 
even months or years of preparation that 
go into negotiating a successful deal. 
	 Even if you don’t spend the time, the 
chances are high that the other side will. 
So, how do you think things are going to 
work out for you?
	 Never wing it. You can’t just show up 
at bat, swing and hit a home run. No one 
can.
	 Not even Ty Cobb was that lucky. 

ANESTHESIA
BUSINESS CONSULTANTS

Mark F. Weiss, JD, is 
an attorney who spe-
cializes in the business 
and legal issues affect-
ing physicians and 
physician groups on a 
national basis. He 
served as a clinical as-
sistant professor of an-
esthesiology at USC Keck School of Medi-
cine and practices with The Mark F. Weiss 
Law Firm, a firm with offices in Dallas, Tex-
as and Los Angeles and Santa Barbara, Cali-
fornia, representing clients across the coun-
try. He is also the co-founder of a healthcare 
mergers and acquisitions advisory firm, 
Steering Advisors. He can be reached by 
email at markweiss@advisorylawgroup.com 
or at markweiss@steeringadvisors.com.

mailto:markweiss%40advisorylawgroup.com?subject=
mailto:markweiss@steeringadvisors.com



